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LEGAL 
DISCLAIMER

The information provided in this
presentation is NOT a substitute for legal
advice.

Title IX of the Education Amendments of
1972 is a federal law.

I’m not a lawyer and participants of this
presentation are strongly encouraged to
seek the advice of legal counsel.
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Title IX of the 
Education 

Amendments of 
1972

“No person in the United States shall, on 
the basis of sex, be excluded from 

participation in, be denied the benefits 
of, or be subjected to discrimination 

under any education program or activity
receiving Federal financial assistance.”  

[Original 37-word statute]

Title IX has a long history of Sources of Law and other guidance
including numerous “Dear Colleague Letters” and Q & A documents.









General Concepts About 
Title IX of the Education Amendments of 1972

• Title IX does not only pertain to sports. Title IX is not a sports law. The OCR considers

athletics an education program.

• Title IX is the first comprehensive federal law that prohibits sex discrimination in

education programs and activities that receive Federal financial assistance.

• Title IX does not only protect females. It protects all students (boys & girls), faculty and

staff.

• Title IX covers sexual harassment/sexual assault in schools. (5-6-2020 New Regulations)

• Title IX requires schools to maintain policies, practices and programs that do

not discriminate against anyone based on sex.

• Title IX is at the heart of efforts to create gender equitable schools. Males and females

are expected to receive fair and equitable treatment in all arenas of public schooling.



2020 New Title IX 
Regulations



New Title IX Regulations – Issued 5/6/2020

On May 6, 2020, the U.S. Department of Education
issued its final (new) regulations concerning sexual
harassment and sexual assault in K-12 schools, colleges
and universities.

The new regulations, which took effect on August 14,
2020, include several significant changes in the
requirements for schools that receive complaints of
sexual harassment.

While many changes effect higher education
institutions, the most dramatic changes apply to
elementary and secondary schools (K-12).



… K-12 Schools Put On Notice…



Key Provisions of the 2020 Regulations

• The Definition of “Sexual Harassment”

• Ensuring Accessible Channels for Reporting Sexual Discrimination 
and Harassment

• Actual Notice Standard and Mandatory Response Obligations

• Supportive Measures for Complainant and Respondent

• Grievance Process

• Live Hearing Requirement (colleges/universities)

• Informal Resolution Options



What Schools Must Do:
• Revise policies, guidelines and forms.

• Identify the school district’s Title IX Coordinator.

• Identify who is on the school district’s “Title IX Team”.  (The Athletic Director should be part of 

the “Title IX Team”.)

[Title IX Coordinator, Deputy Title IX Coordinators, Investigators, Decision-Makers, Informal 

Resolution Facilitator, Appeals Officer, Advisors]

• Provide necessary training…including athletic coaches… that is comprehensive and continuous.  

• Develop templates, notices, and forms.

• Consider implications for student and staff discipline.

• Update record retention process.  Documentation is critical.

• Post required notices and training materials. 

• Athletic Directors must take the necessary steps to protect the student-athletes and abide by 

the new Title IX regulations.  



Title IX and Athletics 
Compliance:

• There are no changes 
to Title IX compliance 
relative to athletics 
programs.

• The duties and 
obligations that 
schools have regarding 
the application of Title 
IX in athletics remains 
the same.

I. PARTICIPATION 
OPPPORTUNITIES

Effective 
Accommodations of 

Athletic Interests and 
Abilities

(“The Three-Prong Test”)

II. TREATMENT

Equivalence of 
Other Athletics 

Benefits and 
Opportunities

(”The Laundry List”)

The 2020 Title IX Regulations DO NOT change anything 
with regard to Title IX Athletics Compliance



Coming Soon…
2022 Title IX Regulations 

Biden Administration



2022 NRMP

• June 2021 – the Biden administration formally announces it will replace

the DeVos rule with its own regulation.

• In December 2021, the Dept. of Education announces it plans to release

its proposed Title IX rule in April 2022 – delayed to June 2022.

• The draft rule will dictate how schools must investigate and potentially

punish sexual misconduct.

• It is also expected in include protections for transgender students.



Sex, Gender, Gender Identity…



The Three-Letter Word…

Anatomical 
Gender at 

Birth

Gender 
Identity

Definition
of 

“SEX”



New Proposed Rulemaking Process - 2022

• The reported proposed regulations will include this provision:

Discrimination on the basis of sex includes discrimination on the

basis of sex stereotypes, sex-related characteristics, pregnancy

or related conditions, sexual orientation, and gender identity.

• If adopted, such protections would apply to anyone participating in,

or attempting to participate in, an educational program or activity

receiving federal funding assistance and would preclude any

program from excluding a student based on their gender identity.



Transgender Student-Athletes: A Continuing Evolution of Legal Standards

• Earlier Lower Court Rulings:   (restrooms/locker rooms)

G.G. v. Gloucester County School Board (VA)

Aug. 26, 2020, U.S. 4th Circuit ruled gender = gender identity

June 30, 2021, U.S.S.C. denied certiorari, thus G.G. wins case

Doe v. Boyertown Area School District (PA) 

May 15, 2019, U.S.S.C. denied certiorari (refused appeal) of U.S. 3rd Circuit’s

July 2018 ruling that gender = gender identity

Adams v. St. Johns County School Board (FL)

Aug. 7, 2020, U.S. 11th Circuit ruled gender = gender identity

Aug. 21, 2021, U.S. 11th Circuit agreed to en banc hearing of the ruling



Transgender Student-Athletes: A Continuing Evolution of Legal Standards

• OCR/Dept. of Education Guidance – Obama-era/Trump-era/Biden-era

2011 Dear Colleague Letter  

2014 Q & A

Dept. of Ed. & Dept. of Justice guidance

2017 Dept. of Ed. rescinds 2016 guidance and withdraws Obama 
administration’s 2011 guidance and follow-up Q & A

2018 Dept. of Ed. under DeVos releases draft rule on Title IX / 2020 new Title IX 
regulations



• OCR/Dept. of Education Guidance – Obama-era/Trump-era/Biden-era (CONTINUED)

January 2021 President Biden issues EO stating everyone should receive equal treatment under 

federal law, regardless of sexual orientation or gender identity

March 2021 Biden signs EO – directs Dept. of Ed. to evaluate 2020 Title IX rule – Biden pledges to

undo.

June 2021 Biden administration formally announces it will replace DeVos rule/December 2021 Dept. of Ed. 

announces it plans to release its proposed Title IX rule in April 2022 - now to be released in June 2022

*June 2021 Department of Education issues its NOTICE OF INTERPRETATION reiterating that the Dept.

considered gender identity to already be covered by the existing rules, citing Bostock v. 

Clayton County.

• Bostock v. Clayton County and R.G.& G.R. Harris Funeral Home Inc. v. Equal Employment 
Opportunity Commission

2020 U.S. Supreme Court decision that found discrimination based on sexual orientation or gender 

identity is inherently “on the basis of sex”. 



The Equality Act

• Passed by the House  (2-25-21)

• Amends the 1964 Civil Rights Act

• Ban discrimination against people based on sexual orientation and gender 
identity.  

• Expand protection to cover federally funded programs, as well as “public 
accommodations”.

• Explicitly says that it supersedes the Religious Freedom Restoration Act (RFRA).

• Pros and Cons to the legislation





Transgender Athletes





Hecox v. Little 

Decision on Idaho’s 
Transgender Law

August 17, 2020, U.S. District

Court blocked Idaho’s state

law banning transgender

females from college and high

school women’s/girls’ sports

teams.



Mack Beggs – Transgender Male

2017 - Texas

Mack Beggs is a transgender male
that was undergoing the
transitioning process while in high
school. He was forced to wrestle
against females because the UIL
policy requires that student-
athletes compete based on the sex
listed on their birth certificates.
Mack and his parents wanted him
to wrestle in the boys’ division.



Soule et al v. Connecticut Association of Schools (CIAC)



State laws banning transgender women/girls from
college/high school women’s/girls’ sports teams

PENNSYLVANIA - HB 972

Would require that “athletic teams or sports designated for

females, women or girls” are not to be “open to students of the

male sex,” with sex defined as “the biological distinction between

male and female based on reproductive biology and genetic

make-up.”



Transgender Students-Athletes

Law

Fairness

Inclusion
Science



At its core, Title IX is about balance, equity and fairness.  
It is both a sword and a shield.

College and Elite Competition

• Competitive advantage/fairness.

• The “science” becomes more
impactful.

• NCAA Policy change.

• 4/2021: NCAA President Emmert
affirms the NCAA’s position to
support transgender student-
athletes – NCAA “championship
sites must demonstrate how they
will provide an environment that
is safe, healthy, and free of
discrimination.”

High School/Middle School

• Focus on inclusion.

• Benefits of participating in
interscholastic athletics.

• Mental health and safety.

• Better education re:
transgender students and
student-athletes -dispelling the
myths.

*Psychological impact?



2019 CIAC Track Championships – Transgender female won

2020 CIAC Track Champions – Cisgender female won defeating the transgender 
female student-athletes



Transgender Girls and Opportunities in 
Interscholastic Athletics 

• Destroys fair competition

• Physical safety in danger

• Heading off a potential 
increase in transgender 
(female) participation

• Takes athletic opportunities 
away from girls

• The number of transgender
female student-athletes is
extremely small

• The increase in the number of
transgender females wanting to
participate in sports is unfounded

• Males do not transition to female
in order to win medals

• Girls have fewer athletic
participation opportunities in
high/middle school because K-12
schools DO NOT follow the law



Ban on 
Transgender

Transgender 
Inclusion
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What is the answer?
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Resources

• American Association of University Women 

– www.aauw.org

• Association of Title IX Administrators –

www.atixa.org

• National Women’s Law Center –

www.nwlc.org

• Stop Sexual Assault in Schools –

www.stopsexualassautinschools.org

• PA Coalition Against Rape – www.pcar.org

• Office for Civil Rights – www.www2.ed.gov

• Trans Athlete – www.transathlete.com

• Athlete Ally – www.athleteally.com

• GLAD – www.glad.org

• GLSEN – www.glsen.org

• U.S. Center for Safe Sport –
www.uscenterforsafesport.org

• Women’s Sports Foundation –
www.womenssportsfoundation.org

• Outsports – www.outsports.com

• Trans Student Educational Resources –
www.transstudent.org

• YouthCelebrateDiversity – www.ycdiversity.org

• Women’s Sports Policy Working Group –
www.womenssportspolicy.org

http://www.aauw.org/
http://www.atixa.org/
http://www.nwlc.org/
http://www.stopsexualassautinschools.org/
http://www.pcar.org/
http://www.www2.ed.gov/
http://www.transathlete.com/
http://www.athleteally.com/
http://www.glad.org/
http://www.glsen.org/
http://www.uscenterforsafesport.org/
http://www.womenssportsfoundation.org/
http://www.outsports.com/
http://www.transstudent.org/
http://www.ycdiversity.org/
http://www.womenssportspolicy.org/


Questions 
and 

Conversations



Thank you for allowing me to visit with you today!

Contact Information:

Peg Pennepacker, CAA

High School Title IX Consulting Services

814-470-7101 (cell)

pegpennepacker@gmail.com
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